NatHentoff j | 

Opening Your House to the Police 


Four years ago, the United States Senate — 
trying to impress the populace with its determi- 
nation to scrap the legal "technicalities" that 
favor criminals — was close to repealing the 
Fourth Amendment. Instead of requiring a war- 
rant from a magistrate— based on probable 
cause that a crime was being or had been 
committed — the proposal by Sen. Strom Thur- 
mond (R-S.C.) would have allowed law enforce- 
ment officers to engage in warrantless searches 
in the “good faith” belief that their searches 
were lawful. 

Sen. Warren Rudman (R-N.H.) drew the 
sword of history to stop this evisceration of the 
Fourth Amendment: “The Founding Fathers,” 
he said, “after having been abused by the king’s 
soldiers and marshals, felt that the one thing 
that Americans would be secure from would be 
unreasonable searches and seizures.” That is, 
general searches without the very specific safe- 
guards of the Fourth Amendment. 

But the times, they have changed. Warren 
Rudman has gone, and the Republican majority 
in the House has created a bill, “Exclusionary 
Rule Reform Act 1995.” It removes the Fourth 
Amendment from the Bill of Rights by allowing 
federal law enforcement agents to engage in 
warrantless searches. 

A Senate bill, S.3 is titled “The Violent Crime 


Control and Law Enforcement Improvement Act 
of 1995.” One of the improvements also allows 
warrantless searches — thereby making the ex- 
clusionary rule and the Fourth Amendment ob- 
solete. 

Until now, the exclusionary rule has prevent- 
ed unconstitu- 
tionally obtained 
evidence — 
eluding evidence 
obtained in most 
warrantless searches — from being used as evi- 
dence in court. Without the exclusionary rule, 
the Fourth Amendment is a mere relic to be 
briefly mentioned in history books, a foolish 
notion that — as Rep. Sonny Bono (R-Calif.) said 
recently in the House Judiciary Committee — on- 
ly served “to hamstring the police.” 

That committee, on Jan. 28, agreed with the 
distinguished new congressman from California, 
and voted 19 to 14 to allow officers to break into 
homes and businesses on the “good faith” belief 
that they did not need a warrant to do the right 
thing. This week the full House repealed the 
Fourth Amendment by a vote of 289 to 142. 
The Senate Judiciary Committee is likely to also 
pay careful heed to Congressman Bono. 

Yet, maybe someone in the Senate Judiciary 


Committee will remind his or her colleagues 
about what Sen. Rudman said in 1991 about 
substituting the “good faith” of the police officer 
for a judicial warrant: 

“Under this proposal the police would have a 
powerful incentive to — to use a polite word — 

customize and 
shape their good 
faith after the 
fact.” 

I have been on 
the street and in squad rooms with homicide 
detectives, some of whom became friends. 
There were , times when they were convinced 
they had the right perpetrator but did not have 
sufficient basis to get a search warrant. Some- 
times they were right; sometimes it turned out 
they had suspected the wrong man. Once Con- 
gress authorizes warrantless searches — and 
many state legislatures will follow if the Su- 
preme Court permits — the police will be free to 
act on their suspicions. 

The language of the House bill prayerfully 
says that a warrantless search is okay if it is 
“carried out in circumstances justifying an objec- 
tively reasonable belief that it was in conformity 
With the Fourth Amendment.” 

That’s another way of saying “good faith” 
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belief. Without the police having to get a war- 
rant based on probable cause and — as the 
Fourth Amendment says— “particularly describ- 
ing the place to be searched, and the persons or 
things to be seized”— this all amounts to subjec- 
tive iaith. 

These congressional “reforms” will lead to a 
fulfillment of Supreme Court Justice Robert 
Jackson’s prophecy (Johnson v. U.S., 1948): 

“[To justify] officers in making a search with- 
out a warrant would reduce the Fourth Amend- 
ment to a nullity and leave the people’s homes 
secure only in the discretion of police officers.” 

When I talk to students about the Fourth 
Amendment, I tell them about the Massachu- 
setts patriot, James Otis, and his fiery 1761 
speech in court against general searches by the 
British, a speech about which John Adams said: 
‘Then and there the child Independence was 
bom. James Otis s “child” has been betrayed. 

House Judiciary Committee Chairman Henry 
Hyde (R-Ul.) and Barney Frank (D-Mass.) were 
among those voting for warrantless searches 
Both are among the brightest members of Con- 
gress. Both have made us, particularly blacks, 
vulnerable to peremptory knocks on the door! 
And there is no opposition to warrantless 
searches from the White House. 



